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Current Topics. 
War Damage and Public Utilities. 


THE long awaited proposals for the further legislation needed 
to provide for payments in respect of war damage to, and con- 
tributions from, undertakings covered by s. 40 of the War Damage 
Act, 1941, appeared on 11th November, in the form of a White 
Paper (Cmd. 6403, price 3d.) presented by the Chancellor of the 
Exchequer to Parliament. It may be remembered that on 29th 
May, 1941, Sir KINGSLEY Woop announced in the Commons that 
he had framed the general lines of a scheme, and he needed to 
obtain information from representatives of public utility under- 
takings on a variety of technical matters. A short statement 
circulated in the Official Report contained the proposals then put 
forward to apply to the first risk period and to the main groups 
of public utility undertakings. Further consultation and study 
have now resulted in a suggested new classification of the under- 
takings to which s. 40 of the 1941 Act applies and new definitions 
must now be created. It is therefore proposed, as a first step, to 
repeal s. 40 of the principal Act and enact a new section with 
two new definitions of ‘ public utility undertaking’’ and 
‘‘extensive undertaking.” Any undertaking which might 
previously have come within s. 40, but does not fall within the 
new definitions, will then fall to be dealt with under Pt. I of the 
1941 Act. Public utility undertakings were excluded from the 
1941 Act mainly because of their peculiar physical features (in 
particular, the extension over wide areas of fixed distribution 
networks) and the difficulty of separately valuing their movable 
and immovable property. Asa result of the considerable variation 
in the degree to which these factors are present in individual 
cases, it is proposed, for the purpose of applying the suggested 
contribution arrangements, to divide public utility undertakings 
into groups. It is thought that tram and trolley vehicle under- 
takings, other than those of the London Passenger Transport 
Board, can be dealt with under the principal Act, with modifica- 
tions appropriate to ‘‘ extensive ”’ undertakings. It is proposed 
that there should be nine groups of public utilities: railway, 
canal, dock and harbour, lighthouse, gas, electricity, sewerage, 
sewage disposal and water. ‘‘ Extensive undertakings ”’ consist 
of a number of types to which the contribution structure of the 
principal Act can be applied only with the following modifications : 
(a) provision to secure that there shall be no liability for a double 
contribution in respect of any property where a Sched. A assess- 
ment and a rating valuation overlap; (b) provision that the 
person carrying on the undertaking shall be the direct contributor. 
The need for (6) arises from the fact that a contributory property 
is likely to be large, and the legal title of the property may be 
complex. ‘* Extensive undertakings ’’ comprise (i) those with 
similar functions to public utility undertakings (other than by 
virtue of being ancillary to public utility undertakings) ; 
(ii) mines, quarries, gravel, sand and other underground diggings ; 
(iii) certain undertakings, operated under licence given by the 
Postmaster-General, and providing the whole or part of their 
fixed distribution network, such as wireless relay and news 
undertakings ; (iv) tramway and trolley vehicle undertakings 
(other than those of the L.P.T.B.). 


The Proposals. 

Ir is proposed that there will be two kinds of public utility 
payments applicable to land, namely, payments of outlay and 
value payments. The works necessary to justify outlay payments 
would have to be approved by the Commission after consultation 
with the appropriate departments, and the payments would be 
made in cases of reinstatement, reconstruction, replacement, or 
supersession of a damaged asset. Subject to certain necessary 
qualifications, the amount of a payment of outlay would be 
computed on the same principle as that laid down in s. 3 (2) (a) 
of the 1941 Act in relation to a payment of cost of works. With 
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regard to contribution, it is proposed to provide that instalments 
should be payable in respect of properties consisting of ‘‘ public 
utility assets ’’ only where the property is let to a person who is 
not a public utility undertaker and the tenant would normally be 
the direct contributor. It is proposed, however, that public 
utility contributions should be payable by public utility under- 
takers and should be assessed as follows. In arriving at an 
aggregate contribution for each group, an estimate would first be 
made of the total payments in respect of war damage to public 
utility assets which are assets of undertakings in the group. 
There would then be deducted from one-half of the estimated 
total payments the aggregate amount of the contributions payable 
under Pt. I of the principal Act by tenants of undertakers in the 
group. The resulting difference would be the aggregate amount 
to be contributed by all members of the group. The fraction of 
one-half, it is suggested, should be reducible by order of the 
Treasury, with an affirmative resolution of the House of Commons, 
where groups present a report to the Treasury to that effect. 
The proportions of the aggregate contribution for which the 
various undertakers in the group are to be liable are to form the 
subject of a scheme to be made by a body or bodies representative 
of the group, and to be approved by the Treasury, or if no such 
scheme is forthcoming within a specified time, to be made by the 
Treasury. Public utility contributions are to become payable by 
four interim instalments at yearly intervals and a final instalment. 
For the purpose of each interim instalment the Treasury would 
certify what the aggregate contributions of each group appear to 
be. It is not proposed to alter the existing law under which a 
person other than a public utility undertaker who is a tenant 
otherwise than under a short tenancy of a public utility under- 
taker is normally the direct contributor in respect of the property 
which he holds from the undertaker and is entitled to be 
indemnified by the undertaker. It is proposed that indemnities 
for which public utility undertakers are or weuld be liable and 
those to which they would be entitled, should be given and 
received by them individually and that they should not be 
brought into account in the assessment of the aggregate con- 
tribution of the group to which the undertaking in question 
belongs. The proposals show that an exhaustive research has 
been made into all the possibilities and they provide q good 
augury for the early and easy passage of the necessary legislation. 


Extortionate Rents. 

THERE can be little doubt, if one may judge from the columns 
of the daily Press, that there is still some not inconsiderable 
discontent at the way in which the rents of furnished premises 
have been allowed to climb in certain districts. The case for the 
tenant is forcibly expressed in a letter to The Times of 
13th November from the wife of a chaplain serving abroad. 
She writes that there is no greater need of the moment than that 
the Government should appoint a Minister to do for housing what 
LorD Woo.tron has done for food. In her search for housing 
accommodation she found that an unfurnished house or flat was 
unobtainable, and fantastic rents were being asked for furnished 
premises, such as five guineas for a double bed-sitting room 
without any food and anything from seven to ten guineas for 
furnished houses. In a Ministry of Health circular (No. 2726) 
directed ‘‘ to certain housing authorities,’’ the Minister states 
that he has “ observed an increasing number of statements in 
the Press which draw attention to the growing demand for 
housing accommodation in London and the surrounding areas, 
and represent that in many cases inflated rents are being charged.”’ 
The demand, he states, arises from the return of large numbers 
ef the population, ‘‘ and, coupled with the substantial reduction 
in housing accommodation due to damage by enemy action, 
creates a position which may be exploited.’’ The Minister 
accordingly requests local authorities in the London and 
surrounding areas, to whom the circular is specially addressed, 
to exercise the utmost vigilance in this direction. Effective 
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action cannot be taken without the co-operation of victimised 
tenants, who may be unaware of the protection afforded them 
by law. It is vitally important, therefore, that publicity should 
be undertaken to make known the salient features of the Rent 
Restrictions Acts, and in this the Minister is confident that the 
council will have the fullest assistance from the local press. The 
publicity should include information as to the method of 
ascertaining the controlled rent of unfurnished accommodation, 
the recovery of excessive rents and the protection of the tenant 
against eviction, and, as regards furnished accommodation, 
should explain the provisions relating to penalties for charging 
extortionate rents and ask anyone in doubt to inform the council 
of the facts. As the publicity wiil probably result in a number 
of inquiries and complaints, the lecal authority should lose no 
time in setting up machinery to deal with them. In the final 
paragraph of his circular 2406 of the 12th June, 1941, the Minister 
referred to the arrangements made by some local authorities for 
the regular discharge of their functions under the Rent 
Restrictions Acts by a committee of the authority, and suggested 
that this practice should be adopted generally, but the number 
of committees appointed is as yet small. The Minister is 
convinced of the advantages to the council of a small committee 
to keep close watch on the rent position in the district and to 
take appropriate action when necessary, and he trusts that the 
council will, if they have not already done so, adopt the 
suggestion without delay. Clearly it is the intention of the 
Ministry at present to leave the problem to be dealt with by the 
authorities on the spot, but having regard to the admitted and 
growing magnitude of the problem, and in view of the fact that 
its causes are to a large extent national rather than local, we 
cannot help feeling a great deal of sympathy with the opinion 
that a national solution of the problem is needed. 


Huddersfield Law Society. 

AT the annual meeting of the Huddersfield Law Society on 
28th October, the President, Mr. STEPHEN D. LISTER, referred to 
a variety of topics affecting solicitors. With regard to suggested 
alterations in local government structure and the redefining of 
the functions of local government authorities, he said that it was 
a subject which might have an indirect effect upon solicitors, 
particularly on those who at times were called on to advise on 
local government law. Those who had in mind the reconstruction 
of local government apparently were considering a form of 
government based on a region as a suitable geographical area 
with a limited number of sub-areas operating under a regional 
authority. The present form of local government had stood the 
test of time in an efficient manner, and in the Presideni’s opinion 
any attempt to introduce regional control would have a deteriora- 
ting effect, and would tend to substitute autocratic rule for the 
democratic principle on which local government was founded. 
On a subject affecting solicitors more directly, that of Poor 
Persons’ work, he stated that a considerable strain had been put 
upon members of the profession in conducting cases. It was 
gratifying to note that notwithstanding the difficulties under 
which solicitors were carrying on their practices, not less than 
thirty-seven divorce cases had been conducted in that district 
during the last year under the Poor Persons Rules. It should be 
better known by the public that in conducting these cases neither 
the solicitor nor counsel received one penny for his services, and 
the preparation and conduct of these cases took up a great deal 
of time which could be devoted to profitable work. In conclusion, 
Mr. LisTER expressed a hope that every member of the profession 
would support the scheme promoted by the Post-War Aid 
Committee of the parent society and thereby deal with the 
problems which would face many solicitors and articled clerks on 
demobilisation from war service. 


War Damage Claims. 

IT was perhaps inevitable that there should be a certain amount 
of dissatisfaction on the part of war damage claimants with 
regard to the values placed on their lost or damaged chattels. 
Differences of opinion on questions of valuation are bound to 
occur, and both the Board of Trade and the War Damage 
Commission have not been backward in attempting to remove 
any public uneasiness on the subject by prompt action and 
explanation. A statement was published by the Board of Trade 
on 30th October, in which it was announced that in order that he 
might hear at first hand inquiries as to, and difficulties arising, 
in the settlement of war damage claims, Captain WATERHOUSE, 
the Parliamentary Secretary to the Board of Trade, recently 
accepted an invitation to attend privately one of Mr. H. R. 
ALDRIDGE’s ** Help for War Damage Claimants’’ meetings. 
The cases which he heard provided no evidence that the claims 
had in general been ruthlessly cut down by the valuers. In 
some instances, however, it was found that claimants had lodged 
incomplete claims, and in such cases, it was stated, the Board of 
Trade were prepared to consider supplementary claims. The 
statement added that it was the Board’s policy to see that 
claimants were treated fairly and sympathetically, but there 
was no substance in the statement that had been made in some 
quarters that many war damage claims were to be reopened. 
Ample provision is made in the War Damage Act, 1941, s. 6, 








for appeals on questions of valuations of hereditaments under 
the contributory scheme for compensation for war damage to 
buildings and other immovable property, but the schemes under 
Pt. 1] of the Act which provide compensation for war damage 
to chatteis are operated by the Board of Trade (s. 59), and are 
described in the Act as insurance schemes. The extent and 
nature of the indemnity provided by the Board of Trade are 
determined by policies of insurance in the prescribed form 
(s. 59 (2)), see. e.g., the War Damage (Private Chattels Scheme) 
Order, 1941 (S.R. & O., No. 451). The indemnity provided in 
the policy under that order extends to ‘‘ the diminution caused 

. of the value at the time of the loss of his interest in the 
property affected.’”” The same indemnity is provided in the 
standard policy of insurance under the Business Scheme. The 
position of the Board of Trade, except for the fact that it is a 
Government department, is no different from that of any 
insurance company insuring against normal risks, and action 
on the policy must therefore be commenced by petition of right. 
While the Board’s present policy of seeing that claimants are 
treated fairly and sympathetically is maintained, resort to the 
courts will be rare. 


Seizure of Goods. 

THe Board of Trade has made a Seizure of Goods Order 
(S.R. & O., No. 2297, dated 6th November) under Regulation 55 
of the Defence (General) Regulations ** for maintaining supplies 
and services essential to the life of the community.’ A constable 
ora person authorised by the Board of Trade may now seize goods 
in respect of which he believes there has been an offence against 
orders made under Regulation 55 (1) (a) (dealing with production, 
storage, consumption, price control, etc.). The Board or an 
authorised person may then direct that the goods be sold in the 
manner and at the price which they direct. As part of a sentence 
the court may order the whole or any part of the proceeds of the 
sale of the goods to be applied in or towards the satisfaction 
of the fine, and if such an order is made the Board must cause the 
remainder of the goods or proceeds of sale to be returned to the 
person convicted. Any other owner of seized goods has a right 
to the return of goods or'the proceeds of their sale, on application 
tothe Board. The Board may suspend its dealing with any claims 
until six months after the seizure, or until the full devermination 
of any criminal proceedings in respect of the goods. Where the 
Board has notice of an adverse claim it may also refuse to give 
any direction. Provision is made for the submission by the 
Board of disputed questions of ownership to a court of summary 
jurisdiction. Where goods or the proceeds of sale are returned 
to any person, or the latter are applied in or towards the satisfaction 
of a fine, the right of any other persons to take legal proceedings 
for the recovery of the goods or proceeds of the goods against the 
person to whom the goods are returned or any person claiming 
through him is not affected. The terms of the order should be 
consulted where any complicated questions of ownership arises 
with regard to seized goods. 


Post-war Credits. 

A USEFUL service has been performed by the Council of The 
Law Society in obtaining from the Controller of Death Duties 
a statement as to how an income tax post-war credit should be 
dealt with in an Inland Revenue affidavit for the purposes of 
estate duty. Under s, 7 (4) of the Finance Act, 1941, the post- 
war credit is exempt from death duties payable on any death 
occurring before the date fixed by the Treasury as the date on 
which the amount of the credit is to be actually credited to the 
person entitled. The statement, which is published in the 
October issue of The Law Society’s Gazette, is to the effect 
that as the credit is in fact an asset in the estate, the proper 
procedure is to include it with the other property in the Inland 
Revenue affidavit, but to deduct it in the ‘‘ Summary ” towards 
the end as property not liable to duty. The space provided for 
the deduction of interests in expectancy will be found convenient 
for the purpose. 


Recent Decisions. 

In Meacock and Another v. Bryant & Co., on 10th November 
(The Times, 11th November), ATKINSON, J., held that a policy of 
insurance (described as a ‘*‘ contingency policy *’) ‘‘ to pay a loss 
in the event of sums deposited by a bank or banks in Spain on 
behalf of the insured with the Centro in Spain not being received 
by the insured within fifteen months from the date of such 
deposit ’’ was in law a contract of indemnity, and not merely one 
to make good the loss caused by the delay in payment, and that, 
therefore, where the insured recovered part of a sum owing to 
them for which they had received indemnity, the underwriters 
were entitled by subrogation to be repaid that sum. 

In Joss v. Joss, on 11th November (The Times, 12th November), 
HENN Couns, J., held that a settlement was a post-nuptial 
settlement within the meaning of s. 192 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, although the marriage 
was not recited in the settlement, as ‘‘ one must look at the 
substance of the matter ’’ (Melville v. Melville and Woodward 
[1930] P. 159) and there had in fact been a marriage between 
the parties. 
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Leave to Proceed: A new Decision. 


As a general statement it is fair to say that the object of the 
Courts (Emergency Powers) Act, 1939, was to protect debtors 
who had failed to meet their obligations on time from being 
subjected to a forfeiture or threatened forfeiture of property 
rights. It did this by enacting that where creditors in such cases 
sought to exercise remedies involving forfeitures by debtors, 
they must seek the permission of the court to do so. This was 
in effect an elastic moratorium, to be applied in the discretion 
of the court according to the circumstances of each individual 
case, having regard to whether the person liable ‘‘ is unable 
immediately to do so by reason of circumstances directly or 
indirectly attributable to any war in which His Majesty may be 
engaged "’ (s. 1 (4), and see A. v. B. [1940] 1 K.B. 217). 

The tendency of the courts, as shown by the decision of the 
House of Lords in Smart Bros. v. Ross has been against extending 
the application of the Act so as to include the free and voluntary 
surrender of property rights as a result of a contract made 
between creditor and debtor without pressure by the creditor, 
possibly after, but not as a result of a breach of obligation by the 
debtor. Uthwatt, J., in his affirmed judgment characterised 
such a contract made by a hirer of goods under a hire-purchase of 
goods as “‘ a bargain made by virtue of her right of ownership in 
the goods.’’ Lord Greene, M.R., in his dissenting judgment 
in the Court of Appeal, approved the judgment of Uthwatt, J., 
and said that the owners were * taking possession of goods of 
which they had obtained a right to take possession, not by virtue 
of anything in the hire-purchase agreement, but under a different 
and perfectly bona fide contract, a right for all relevant purposes 
similar in character to the right to take possession which any 
purchaser of goods gets when he contracts to buy them and the 
property vested in him.”’ His lordship negatived the proposition 
that a tenant taking possession of a house under a lease or of 
goods under a contract was exercising a remedy under a contract. 
He said: ‘‘ The question whether the arrangement for taking 
possession follows a default in respect of which default rights 
could be used seems to me to have no bearing on the matter, save 
in so far as it is relevant to the question ... of fact whether the 
taking of possession which is effected is indeed done in execution 
of the default clause.”’ Viscount Simon, L.C., said in the House 
of Lords: ** A wholly different situation would arise if the form 
of the transaction was in any respect colourable, or concealed any 
exercise by the appellants of their remedy of seizure.” ; 

Before passing on to deal with the latest authority on this 
interesting question, another passage from Lord Simon’s judgment 
in Smart Bros. v. Ross deserves quotation because of its implica- 
tions. He said: ‘‘ The construction which has commended 
itself to the majority of the Court of Appeal would-have far- 
reaching consequences. Suppose that a landlord has let a farm 
to a tenant, who now owes a quarter’s rent. If the tenant 
proposes to surrender the farm and to take a smaller one from 
his landlord instead, and the landlord agrees to the terms 
proposed, is the leave of the court required for such an 
arrangement ? Surely not.”’ 

The latest authority on the subject is Butcher vy. Poole Corpora- 
tion, which came before the Court of Appeal on 3rd and 
4th November. It had commenced in the county court as an 
action for damages for trespass brought by a workman in the 
corporation’s employment. Under the terms of his employment 
he had been required to occupy a house, and there had been some 
argument in the county court as to whether he was a servant or a 
tenant, and it was argued for the corporation that after the 
plaintiff’s employment was terminated by the corporation he was 
liable to ejectment, subject to as much force as was reasonable 
being used, without any order of the court under the Rent 
Restrictions Acts (Ecclesiastical Commissioners v. Hilder (1930), 
36 T.L.R. 771, and Hemmings v. Stoke Poges Golf Club), or under 
the Courts (Emergency Powers) Act, 1939, s. 1 (2) (ii) and (iii). 
The learned county court judge gave judgment for the plaintiff 
for £50 damages with costs, and on an application for special 
costs his honour said this was just an ordinary case of a high- 
handed action and did not raise any point of law. 

The learned judge was wrong in this observation. Lord 
Greene, M.R., delivered a weighty: judgment in the Court of 





Appeal, allowing the appeal, and carefully examining the case | 
of Smart Bros. v. Ross, supra, and the relevant sections of the | 


Courts (Emergency Powers) Act, 1939. He said that he proposed 
to deal with the case on the highest assumption in favour of the 
plaintiff that could be made, that his occupation during his 
employment was the occupation of a tenant, and that he: had 
possession as such throughout, and that when that possession 
came to an end he continued in possession, albeit wrongfully. 
His lordship pointed out that the long title of the Act stated 
that it was *‘ to confer on courts certain powers in relation to 
remedies in respect of the non-payment of money and the non- 
performance of obligations. .. .’’ but that there were words in 
the body of the Act itself which made it clear that what the 
appellants did in this case was outside the Act. His lordship 
referred to s. 2 (1), (2) and (3) of the Act as covering the limited 
cases in which the leave of the court must be sought, and said 
that they_were all cases where there had been default. The 


language of the omnibus subs. (4) also indicated that the class 
of subject-matter dealt with in the three preceding subsections 
was one where default had arisen. His lordship also referred to 
the words of the proviso to s. 2 (2), where there was a further 
reference to ‘‘ default in the payment of a debt, or the performance 
of an obligation. He then referred to the passage in his judgment 
in Smart Bros. v. Ross [1942] Ch., at p. 166, where he dis- 
tinguished between the remedies for default, with which the 
Act was solely concerned and the right to take goods which 
arises under contract not because the contract has been broken 
but because the contract is that the ownership or possession is 
to pass from one party to another. He also quoted from Viscount 
Simon’s speech at p. 285 of (1942), 2 All E.R., in Smart Bros. v. 
Ross, where his lordship distinguished the ‘* exercise’ of a 
‘remedy ” by way of the taking of possession from resumption 
of full control and ownership under the terms of a bona fide 
agreement, which does not involve the exercise of a remedy, 
whether by consent or otherwise. 

It is a strange reflection now that county court judges, after 
making possession orders based on notices to quit, have con- 
sistently omitted to carry out the apparent implications of Smart 
Bros. v. Ross, as shown by Lord Greene’s judgment in Butcher 
v. Poole Corporation. Leave to proceed, it now seems, is not 
required in such cases. Such orders are not based on any 
default but only reinforce the title of the owner. If it be argued 
that orders made under the Rent Restrictions Acts are based on 
defaults such as non-payment of rent and nuisance by the tenant, 
the reply seems to be that even in those cases the order is made as 
a result of a notice to quit, and any default which is specified in 
the First Schedule of the Rent and Mortgage Interest Restrictions 
(Amendment) Act, 1933, is only one of the matters which the 
Court must take into account in considering whether its juris- 
diction to make the order is limited. The basic matter which 
brings the tenancy to an end is the notice to quit and the matters 
set out in the Third Schedule to the 1933 Act only go to the 
question of the court’s jurisdiction. Nevertheless it is con- 
ceivable that it may be argued in future in a case where an order 
for possession is made on the ground of a default by the tenant 
in addition to the notice to quit, that the leave of the court to 
enforce such an order for possession is required. Until that 
question is finally decided county court judges may continue to 


| give leave to proceed in such cases ex abundanti cautela. 








Correspondence. 
Legal Clinics. 


Sir,—The answers of the Brains Trust referred to in the 
* Current Topics ’ at p. 333 of your issue of the 14th November 
will, I am afraid, only serve to confuse listeners on this important 
subject. 

Professor Gilbert Murray’s experience that the law is little used 
is soon answered by pointing to the large number of lawyers 
busily employed. Similarly, few lawyers would agree with 
Dr. Leslie Burgin, if he meant to imply that Citizens’ Advice 
Bureaux meet the need for advice on legal matters. Their work 
is most valuable, but they are strictly enjoined not te advise on 
legal problems. 

But the larger issue raised by the question ts that of making 
legal representation available to all. At present it is not, and to 
say, as Dr. Gavin implied, ‘‘ We don’t want a lot of litigation, 
therefore only those who have money to spare shall have a chance 
of coming before the courts,” is not only undemocratic, it is 
wholly unjust. 

There must be safeguards against unnecessary litigation, and 
an applicant should have to pay what he can afford towards the 
cost of proceedings and should have his case certified by a 
committee, but at present a man has to pay the whole cost out 
of his own pocket unless his is a High Court case and he has less 
than £2 or, in special circumstances, £4 a week. 

ROBERT EGERTON, 
Registrar, 
Cambridge House (Trinity Hall) Free 
London, S.E.5. Legal Advice Centre. 
16th November, 1942. 








Obituary. 
Mr. F. C. BUNE. 
Mr. Frank Cuthbert Bune, barrister-at-law, died on Tuesday, 
10th November. He was called by Lincoln’s Inn in 1919. 
Mr. A. DODS. 
Mr. Alfred Dods, solicitor, senior partner in Messrs. Smith, 
Rundell, Dods & Bockett, solicitors, of 9, John Street, Bedford 
Row, W.C.1, died on Monday, 9th November. He was admitted 


in 1896. 
Mr. S. J. LOE. 
Mr. Stanley James Loe, solicitor, of Messrs. William Charles 
Crocker, solicitors, of Gracechurch Street, London, 1.0.3, died 
on Saturday, 7th November. Mr. Loe was admitted in 1924. 
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A Conveyancer’s Diary. 


Parol Trusts of Personalty. 

On principle there is no reason why any particular solemnity 
should accompany the creation of a trust or the transfer of an 
equitable interest any more than the making of a contract. The 
esser ‘ials of a contract are consensus ad idem and consideration ; 
the ¢ sential of a trust is that the trustee should have an interest 
in property and that his conscience should be bound in respect 
of what he does with that interest. 

For some classes of contract to be enforceable, however, a 
memorandum or note in writing is required by s. 4 of the Statute 
of Frauds, and this requirement was no doubt imposed as a 
consequence of the practical difficulties of proving parol contracts. 
Its success is, of course, quite a different topic. Likewise, other 
sections of the Statute of Frauds made writing necessary upon 
the creation or transfer of equitable interests. These provisions 
are now represented by ss. 53 and 54 of the Law of Property Act, 
1925. Section 54 enacts, in effect, that no interest in land 
created by parol shall take effect, save as an interest at will, 
with the exception of leases for three years or less. Section 53 
is as follows: ‘* (1) Subject to the provisions hereinafter contained 
with respect to the creation of interests in land by parol ”’ 
[i.e., s. 54]—** (a) no interest in land can be created or disposed 
of except by writing signed by the person creating or conveying 
the same, or by his agent thereunto lawfully authorised in writing, 
or by will or by operation of law; (6) a declaration of trust 
respecting any land or any interest therein must be manifested 
and proved by some writing signed by some person who is able 
to declare such trust or by his will; (c) a disposition of an 
equitable interest or trust subsisting at the time of the disposition, 
must be in writing signed by the person disposing of the same 
or by his agent thereunto lawfully authorised in writing or by 
will. (2) This section does not affect the creation of resulting, 
implied or constructive trusts.”’ 

It will be observed, of course, that these two sections contain 
a certain amount of repetition. But their effect is clear. One 
can treate a trust of personalty by parol and likewise a lease 
for three years or less. But writing is necessary for the creation 
of a trust of land or of any interest in land, and for the assignment 
of any equitable interest whatever, real or personal. These 
rules are, however, subject to the overriding provision which 
preserves the status quo regarding trusts imputed by equity. 

It is important, I think, to realise that a trust of personalty 
can be created by parol, although the consequent equitable 
interests are not assignable by parol. I do not think that this 
distinction is always fully appreciated. A case in which I was 
recently concerned may perhaps be of some interest on this 
point, though I doubt whether it will be deemed worthy of a 
place in the Law Reports. 

During the last war, one, Y, was serving at the front. While 
he was there, he heard that his father, X, was prepared to set 
him up after the war as an underwriter at Lloyd’s. X made 
all the arrangements and Y was glad to fall in with them upon 
his demobilisation. Lloyd’s require candidates for membership 
to undertake to put down a substantial sum of money as a 
guarantee fund to cover the candidate’s possible underwriting 
losses. X, being well off, produced the deposit for Y. In his 
application for membership Y was asked to state who was 
beneficially entitled to this money, and he replied that he himself 
was. According to Lloyd’s practice, Y entered into a deed of 
trust relating to the deposit. The deed was between Y of the 
one part and three trustees of the other part. The first named 
trustee was X, the second was a friend, Q, and the third was 
the Corporation of Lloyd’s. The trusts were, in effect, to pay 
the income to Y, to make good underwriting losses out of capital 
or income, and subject thereto for Y absolutely. Y swore that 
he never did more than glance at this document and only 
considered that it made the fund a guarantee against his possible 
losses; he did not think that it gave him any other interest. 
In fact, X took all the dividends during his life on all the invest- 
ments, and included them in his returns for taxation purposes. 
Y never took any of them and never made any return including 
them. In due time X died leaving a will, into the details of which 
it is not necessary to enter, but whose practical effect was to 
give this guarantee fund to Y as part of his share of X’s estate. 
X’s executors were advised that they could not resist a claim 
for estate duty on the guarantee fund, since X had retained at 
least an income-interest in it. It was then discovered that, on 
the wording of the will and in the circumstances, Y would have 
to bear a smaller amount of estate duty if the guarantee fund 
had belonged absolutely to X in equity than he would if it were 
already his (Y’s) own. The summons asked whether the fund 
formed part of X’s estate. The parties, other than Y, agreed 
that the fund must belong to Y in view of his assertion, contained 
in the membership application, that it was his, and having 
regard to the interests in income and corpus expressly conferred 
on Y by the trust deed. Y said, on the other hand, that the fund 
had been X’s. Y argued as follows: Either the trust deed 
created an equitable interest in Y, in which case the court should 
conclude, from the other circumstances, that Y had created, out 
of his equity, a further equity in favour of X ; or the transaction 





was one whereby X put funds into Y’s name ; where that is done 
without consideration there is, prima facie, a resulting trust for 
the donor; as X was Y’s father, there would be a presumption 
of advancement in the absence of evidence to the contrary ; but 
the conduct of the parties was evidence of a contrary intention, 
so that the presumption of a resulting trust overrode the 
presumption of advancement. Y’s arguments found favour with 
Farwell, J., who heard the summons; the learned judge held 
that, whatever the position might seem to be on paper, the parties 
did not mean to vest the fund beneficially in Y, and that the 
transaction was substantially the putting of X’s funds into the 
names of nominees for X, subject only to making them security 
for any underwriting losses of Y. This decision is as clear an 
instance as I have seen of equity, where it is free to do so, looking 
to the intention and disregarding the apparent effect of a 
document. It is, of course, justifiable on either of the grounds 
which Y urged, and it is, if I may say so, an agreeable example 
of the solicitude of the court to give effect to that which the 
parties designed, in spite of their both having executed a 
document which seemed to do something else. 


Note.—My attention has been called to a misprint, which I 
regret, in the last sentence of the penultimate paragraph of the 
‘* Diary ’’ of 7th November dealing with Assents. It is desirable 
to put on record that that sentence should have read as follows : 
‘‘ Their position there became just as B’s was immediately before 
her death.”’ The misprint consisted in the substitution of “* A’s ” 
for ‘‘ B’s.”’ 


Landlord and Tenant Notebook. 


Agreement to Provide Services of a Porter. 


IF shortage of materials is likely to make the performance of 
repairing covenants difficult (possible consequences have been 
discussed in the ‘‘ Notebook ”’?: 86 Sou. J. 81), shortage of labour 
may well have a like effect on that of covenants to provide 
service. The leading case on the nature and operation of such 
covenants is undoubtedly Ryan v. Mutual Tontine Westminster 
Chambers Association [1893] 1 Ch. 116 (C.A.). A later authority, 
Barnes vy. City of London Real Property Co. {1918] 2 Ch. 18, 
covered a few points which did not arise in the Westminster 
Chambers case ; but the earlier decision is generally looked upon 
as the one to be consulted when faced with problems concerning 
the enforcement of covenants of this kind. 

The parties in Ryan v. Mutual Tontine, etc., Association were 
tenant and landlords of a flat, in the days when such dwellings 
were far less common than they have since become. The covenant 
sued on had, however, been carefully thought out. It was agreed : 
‘the premises . . . are taken by the lessee subject to the regula- 
tions made by the lessors with respect to the duties of the resident 
porter, and other matters for the general convenience of tenants. 
These regulations are set forth in the schedule hereunder written, 
and are to be considered to form part of these presents.’”? The 
schedule stated that each of the seven blocks of flats into which 
the property of the lessors ‘was divided was “in charge of a 
resident porter appointed and removable by the lessors, but who 
shall be and act as the servant of the tenants of the several rooms 
in the block.”’ A later provision ran: ‘‘ Tenants have the right 
to the special services of such porter, as defined by rules 8, 9 
and 10.” Before 8, 9 and 10 were reached there was a lengthy 
rule, No. 6, defining the ‘‘ general ’’ duties, which were arranged 
in three groups: ‘‘ (a) To be constantly in attendance in the 
section of the building committed to his charge, either by himself 
or, in his temporary absence, by some trustworthy assistant ; 
(b) To cleanse every morning before nine o’clock a.m. the general 
stairs, passages, lifts, etc., etc. ; (c) To receive and deliver to the 
several tenants all letters, parcels, etc., etc.’”’ The special services 
covered by 8, for which charges could be made, were cleaning 
the flats; r. 9 provided that extra services could be performed 
if not inconsistent with the general duties, and r. 10 that any 
services rendered would be rendered as servant of the tenant, 
who would be responsible for them or the consequences thereof. 

It is obvious that this covenant, embodying an arrangement 
by which the landlord undertook to solve the servant problem, 
was an attractive feature of the lease offered; and when the 
plaintiff found that the holder of the office of porter in his block, 
though duly resident, spent most of his days discharging the 
duties of cook at a neighbouring luncheon club, he brought his 
action. In it he claimed three things: an injunction to restrain 
the defendants from employing as porter any person who was not 
resident and constantly in attendance and able and willing to act 
as his servant ; specific performance of the agreement to appoint 
a resident porter in charge of the block ; and damages for breach 
of covenant. 

A. L. Smith, J. (as he then was), granted the injunction asked 
for, and declared that the agreement to appoint a resident porter 
in charge of the block ought to be specifically performed and 
ordered and adjudged accordingly. The learned judge also 
assessed damages “ in case it was held in the Court of Appeal ’ 
that specific performance should not have been decreed. 

The matter appears to have been less fully gone into at first 
instance than it was at the appeal, where the plaintiff was driven 
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to argue that the contract was severable: it provided that a 
porter should be appointed to perform certain services, and it 
provided that when appointed he should perform those services ; 
and then to contend that the words of the order which referred 
to the porter’s duties were ‘‘ merely descriptive.’’ It was further 
urged that to do justice in a case like this specific performance 
was the only adequate remedy. 

Lopes, L.J.. observed that the case did not fall within the rule 
as to contracts to perform personal services: the contract was 
between a person who had to employ a servant and a person for 
whose benefit the employment of the servant was to take place. 
And as the agreement to employ would be of no use to the tenant 
unless the employed performed the services, his right was an 
entirety. Next, the contract being a long-continuing one, 
execution would require constant superintendence ‘‘ which the 
court in such cases has always declined to give.’’ (Many of us 
think that it is time this objection were overcome ; there does 
not seem to be any sound reason for distinguishing between 
contempt expressed by commission and that expressed by 
omission. In effect, the present Defence Regulations ensure the 
performance of many long-continuing contracts for services by 
authorising committal for non-performance.) Then, asking the 
court to limit the order to appointment was asking it to ignore 
another rule: when specific performance of the whole cannot be 
compelled, the court will not compel specific performance of part. 

Lopes, L.J., and Kay, L.J., agreed; each also thought that 
compensation in damages was an adequate remedy. 

The later case I mentioned, Barnes v. City of London Real 
Property Co., is chiefly useful as having decided that the covenant 
ran with the land, binding the reversionary interest ; but it is of 
interest to note that the shortcomings complained of in this case 
were a result of war, and this circumstance, apart from not giving 
the plaintiff a right to a decree of specific performance, did not 
excuse the landlords from having to pay compensation in cash. 

The covenants in the two cases may, however, be contrasted in 
another way. A provision in the Westminster Chambers covenant 
which I did not mention before reserved to the lessors the right 
of *‘ altering and modifying the regulations from time to time as 
the convenience of the tenants or other circumstances may render 
desirable.’’ They had not sought to exercise such right (though 
the fact that the plaintiff was one of only two residents in the 
block, the rest being let as offices, may have made them at least 
toy with the idea). Possibly they were advised that the provision 

yas void for vagueness, or that the right had, by implication, to 
be exercised in good faith, or that the ejusdem generis rule applied 
to ‘‘ other circumstances” with the like effect. In Barnes v. 
City of Londen Real Property Co. there was no such provision ; 
on the contrary, the lessors undertook to remove the appointee 
and substitute another if called upon to do so by at least two- 
thirds of the tenants. From the legal point of view, it is a pity 
that things were not the other way round, for if autocratic 
modification and alteration had to and could be justified, ‘‘ owing 
to the present emergency ’’ would be a good plea. 








Review. 


Dymond’s Death Duties. Ninth Edition. By RoBeERT Dymonp, 
formerly Deputy Controller of the Estate Duty Office, Somerset 
House, Solicitor. 1942. Medium 8vo. pp. xxxv and (with 
Index) 504. London: The Solicitors’ Law Stationery Society, 
Ltd. 50s. net. 

The law relating to death duties is so complicated, and the 
taxation imposed by the duties so heavy, that it is essential for 
the practitioner to have at hand an up-to-date, accurate and 
comprehensive text-book on the subject. ‘‘ Dymond ’”’ meets 
this requirement well, and we accordingly welcome the 9th edition, 
consisting of some 340 pages packed with well-arranged and lucid 
comment upon the statutes, case law, and practice involved, 
together with about 110 pages devoted to the actual text of the 
varicus statutes material. There are probably but few capable 
of testing a work of this nature in detail, and the writer is certainly 
not of that select company, nevertheless upon turning to those 
passages dealing with two debatable points in which he is for the 
moment specially interested, and of which he has thus gained 
some special knowledge, he found, in the one case his fears 
confirmed, and in the other his hopes supported. We see from 
the reverse of the title page that ‘‘ this book is produced in 
complete conformity with the authorised economy standard.”’ 
Had we not been told this we doubt if we should have noticed 
any war-time austerities, for the paper is good, the type clear if 
closer set than usual, and the binding serviceable and not 
unattractive. 

An ordinary meeting of the Medico-Legal Society will be held at Manson 
House, 26, Portland Place, W.1 (Tel.: LANgham 2127), on Thursday, 
26th November, 1942, at 4.15 p.m., when a paper will be read by Mr. D. 
Harcourt Kitchin, Barrister-at-Law, on ‘‘ Some Legal Aspects of Medical 
Practice.” 

Mr. Geoftrey Hamilton William Hartcup, M.C., solicitor, Bedford Row, 
left £31,326, with net personalty £20,948. 





Our County Court Letter. 


Requisitioning : Notice of Disclaimer. 


In Spackman vy. Burrell, on 14th October, 1942, at Newbury 
County Court, His Honour Judge Kirkhouse Jenkins dealt with 
an originating application by a landlord of residential premises 
to determine, under s. 1 (3) of the Landlord and Tenant 
(Requisitioned Land) Act, 1942, that a netice of disclaimer 
served by the tenant of the premises under s. 1 (1) of the Act 
was of no effect on the grounds that (1) the conditions specified 
in s. 1 (1) were not fulfilled, and (2) the premises were not used, 
immediately before possession was taken on behalf of His 
Majesty, as a residence or for the purposes of a business. The 
right of disclaimer arises in connection with land which is 
requisitioned, but only in connection with land subject to any 
of the leases defined in ss. 11 and 13 (1) of the Act, and only in 
certain circumstances. These circumstances arise (1) where 
possession of all the land has been taken on behalf of His Majesty 
in the exercise of emergency powers ; (2) where the land or the 
main part thereof was ‘‘ immediately before possession was so 
taken being used by the tenant or by a member of the tenant’s 
family as his residence or for the purposes of his business, or 
partly as one and partly for the other’’; and (3) the land is 
retained under emergency powers at the time of the service of 
the notice of disclaimer (s. 1 (1)). In s. 1 (2) there is some 
explanation of ‘‘ used . . . as his residence ’’ and ‘‘ used for the 
purposes of a business.’’ Use as a week-end or holiday residence 
and residence on occasional visits are excluded from the meaning 
of use as a residence. The fact, however, that a person was not 
actually residing in the premises immediately before possession 
of the land was taken does not, the subsection explains, necessarily 
mean that he was not using the land as his residence. The 
subsection also explains the words ‘‘ used for the purposes of a 
business.’’ The facts were that the lease in question was made 
on 17th July, 1942, of a furnished dwelling-house at Newbury 
and it was to terminate on 9th July, 1943, the total rental being 
£187 8s. 6d., payable by monthly instalments. The lease was 
therefore one to which the Act applied (ss. 11 and 13 (1)). The 
tenant went into possession, but later he took a lease of another 
dwelling-house some miles away and he, his wife and two children 
moved there on about 9th August, 1942. On 17th August the 
town clerk served a requisition notice on the owner and posted a 
notice on the gate of the premises. After some correspondence, 
in which the town clerk insisted on the furniture being removed 
from the premises, but the owner's solicitors refused to risk a 
possible action for trespass by the tenant, the tenant wrote to 
the landlord on 3lst August, 1942, that he had visited the 
premises on 27th August and seen the requisitioning notice, 
and that he did not consider himself liable for any more rent. 
On 4th September a fresh requisitioning notice was served, and 
it was not until 18th September that a notice of disclaimer was 
served. The originating application was brought under s. 1 (3) 
of the Act, under which, on an application by the landlord to 
determine that a notice of disclaimer is of no effect, ‘* it shall lie 
with the tenant to show that the said conditions are fulfilled,” 
i.e., the conditions specified in s. 1 (1), supra, as necessary to the 
validity of a notice of disclaimer under the Act. The tenant was 
called and he admitted that he had taken the second house as a 
residence for forty-three weeks but said that he might have 
returned to the other house at the end of that period if it had 
not been requisitioned. It was argued on his behalf (1) that he 
had used the house as his residence ‘‘ immediately before ’’ it 
had been requisitioned as he had only left a week previously, 
and it was stated that the meaning of ‘‘ immediately ’’ was a 
question of fact and four days had not been held to be too long 
in R. v. Berkshire JJ., 4 Q.B.D. 469 (where on appeal to quarter 
sessions recognisances were required to be entered into 
‘immediately ’’ after notice of appeal); (2) that the tenant was 
merely using his other residence as a sort of holiday residence 
and would probably return to the first residence at the end of 
his term of forty-three weeks, at the second residence. As 
against this, it was argued that ‘‘ immediately before ”’ in the 
section meant the night before the requisitioning, and 
the absence from the house for a week, together with the 
obvious inference that there was no intention to return disproved 
residence immediately before the requisitioning. His Honour 
held that, as the tenant had removed his whole household and 
their effects at least a week before the requisitioning, with the 
intention of staying somewhere else for the greater part of the 
remainder of the tenancy, the pre-requisite of residence 
immediately before requisitioning which was essential to the 
validity of a notice of disclaimer was not fulfilled. His Honour 
therefore made an order in the terms asked for in the application. 





Sir Bernard Spilsbury, F.R.C.P., has been appointed Hon. Treasurer 
of the Medico-Legal Society in the place of the late Sir Walter Schroder, 
K.B.E. Sir Bernard Spilsbury’s address for the receipt of subscriptions 
and other communications is 120/122, Seymour Place, Bryanston Square, 
W.1. The Society’s banking account will remain at Lloyds Bank, 
195, Edgware Road, W.1, and those members who pay their subscriptions 
by banker’s order need make no alteration in their arrangements for 


payment. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

16 November.—Robert Cutlar Fergusson, Judge Advocate 
General and Member of Parliament for the Stewartry of Kirkcud- 
bright, died in Paris on the 16th November, 1838, in his seventieth 
year. As a young man he was “everything that is elegant 
and accomplished.’’ He was called to the Bar by Lincoln’s 
Inn in 1797, but two years later his career received a check. 
He was an active member of the Reform party and he was in 
the Assize Court at Maidstone when Arthur O’Connor was 
tried for treason. A great body of leading Whigs were present 
to support him, and the hearing was marked by a disturbance 
during which the prisoner nearly made his escape. Fergusson 
was later tried in the Court of King’s Bench, together with the 
Karl of Thanet, for alleged participation in the riot, and was 
sentenced to a year’s imprisonment. He emigrated to Calcutta, 
practised very successfully and in twenty years made a fortune. 
For some time he acted as Attorney-General. In 1826 he returned 
home, won a seat in Parliament by a majority of one, and 
vigorously supported all liberal measures. He was specially 
energetic in the cause of Poland. In 1834 he became Judge 
Advocate General. 

17 November.—On the 17th November, 1749, ‘‘ came on in 
the Court of King’s Bench a motion between the lady of a young 
nobleman and her husband; the lady moving to have her 
relations permitted to visit her, the same was agreed to by her 
lord and the Court ordered a rule to be made for several persons 
named to have access to her.” 

18 November.—Cuthbert Tunstall, Bishop of Durham, who 
died on the 18th November, 1559, belonged to the last generation 
of medizval clerics who held legal offices. In youth he studied 
at Padua, where he took the degree of Doctor of Laws, and on his 
return to England he entered holy orders. He was recommended 
to the King and employed on diplomatic missions. In 1515 he 
was appointed Master of the Rolls, an office which he held till 
1522, when he became Bishop of London, his first episcopal 
charge. During that period he was employed with Sir Thomas 
More in settling the terms of a commercial treaty with the 
Emperor Charles. Ten years later he helped More to negotiate 
the Treaty of Cambray. Throughout the religious changes of 
the Tudor sovereigns, he sought safety, generally with success, in 
moderation. 


19 November.—On the 19th November, 1756, Sir John 
Willes, Chief Justice of the Common Pleas, became first Com- 
missioner of the Great Seal, and that was the nearest he came to 
the office of Lord Chancellor despite years of active intrigue. 
He transacted the business in Chancery with much ability and 
showed promise of making a good equity judge, but the King 
was not his friend, having been falsely told that he had as little 
law as morality. Mr. Pitt and the Duke of Neweastle, the 
heads of the coalition government, were both willing that he 
should occupy the Woolsack, but out of respect for royal 
prejudices they first offered it to Lord Mansfield and to Sir John 
Eardley Wilmot, who were sure to decline it. By the time the 
offer came to Willes he was both irritated by the fact that he 
had not been asked first and certain that there could be no other 
candidates. Accordingly, he made a great show of reluctance 
to leave the Common Pleas and refused to accept unless he 
were also given a peerage, which the King was unwilling to grant. 
Pitt, however, unwilling to risk a quarrel with the King over such 
a point, gave the chance of the Great Seal to Sir Robert Henley, 
the Attorney-General, who had not hitherto been regarded as a 
possibility and agreed to become Lord Keeper without attempting 
to make conditions. When he called on Willes as first Lord 
Commissioner to announce his appointment, the aspiring Chief 
Justice burst into a recital of his grievances, concluding : ‘* Would 
any man of spirit have taken the Seals in such circumstances ? 
Would you, Mr. Attorney ?’’ He was horrified to learn that 
Henley had. 

20 November.—Lord Finch of Fordwich died in his seventy- 
seventh year on the 20th November, 1660. On the eve of the 
great Civil War he had fled to Holland when the Commons had 
voted his impeachment on charges of endeavouring to subvert 
the fundamental laws of England and introduce arbitrary 
tyrannical government. He lived just long enough to see the 
Restoration of the monarchy and to sit in judgment on the men 
who had condemned the King to death, being named in the 
commission for their trial. 

21 November.-—-Andrew Graham Murray was born on the 
2lst November, 1849. His father was Crown Agent for Scotland, 
and he himself was brought up to the law, becoming a member of 
the Scots Bar in 1874. Robert Louis Stevenson was his con- 
temporary and friend and sought his advice on Jegal points in 
‘** Weir of Hermiston.”’ After a brilliant career as an advocate he 
was appointed Lord Justice General and President of the Court 
of Session in 1905. At the same time he was raised to the peerage, 
taking the title of Lord Dunedin from the city of Edinburgh 
which had witnessed his forensic triumphs. He occasionally sat 


to hear appeals in the House of Lords, where his qualities 
attracted such attention that in 1913 he was appointed a Lord of 





—ape 


Appeal in Ordinary. Only in his eighty-third year did he retire, 
and then he still had before him almost ten more years of the 
same vigorous and versatile enjoyment of life which had always 
been his outstanding characteristic. 

22 November.—In 1794-5 the Government was gravely 
alarmed by the violence of the French Revolution, and the 
sympathetic echo that it found in certain quarters in England, 
where some would have emulated it. The famous John Horne 
Tooke, though an active reformer, was not among these, but he 
had a mischievous sense of humour, and at this period he amused 
himself with the perilous experiment of making sham treasonable 
confessions to a Government spy to provoke a futile prosecution. 
He succeeded perfectly well and was duly arrested and tried at 
the Old Bailey for high treason. Lord Chief Justice Eyre behaved 
with conspicuous fairness, and on the 22nd November, 1795, the 
jury almost without hesitation acquitted the accused, who 
returned thanks in a short speech. 


LEARNING BEYOND THE LAW. 

While the House of Lords were hearing the arguments in the 
great case as to the meaning of ‘* money ”’ in a will, the Lord 
Chancellor twice had occasion to clarify a point, drawing on a fund 
of extra-judicial learning so varied that it could explain how 
Juno’s surname, Moneta, came to mean money or coin, because 
her temple at Rome was used as a mint, and almost in the same 
breath could provide a quotation from Tennyson’s ‘* Northern 
Farmer,”’ rendered in realistic dialect : 

‘* But I knaw’d a Quaaker feller as often ’as towd ma this: 

‘ Doant thou marry for munny, but goé wheer munny is!’ ”’ 
All this is in the best tradition of a profession learned not only in 
the law, though in less elevated tribunals there have been mis- 
understandings. Once in New Zealand, Mr. Justice Denniston, 
who was well versed in literature, was trying a case in the course 
of which a fussy little counsel announced: ‘‘ I propose to call 
next a most important witness, Mr. Mahoond.”’ ‘‘ Not, I hope, 
the false Mahoond,”’ said the judge, remembering his Spenser, 
but the little counsel spluttered : ‘* Most unmerited observation, 
your Honour. I must protest. He is a most reliable and truthful 
witness, a highly respected farmer, much esteemed in the district.” 
One of the best stories of judicial erudition concerns a young 
barrister who wrote in court an excellent Greek epigram apro 
of a witness’s long nose. The bar so liked it that it was handed 
up to Mr. Justice Patteson, who, however, remembered having 
seen it before in an old collection together with two translations. 
These he wrote down from memory together with the name of 
the book and handed back the paper. The young man thus 
convicted of passing off was but little abashed and said: ‘‘ Why, 
none of you would have detected me had it not been for 
my lord.” 








Practice Direction. 


Service of English Documents in Foreign Countries. 

The following notice is inserted at the request of the Secretary of State 
for Foreign Affairs :— 

The procedure in regard to service of a writ of summons, originating 
summons, notice, or other document in foreign countries, may be divided 
into three categories :— 

(1) Service in countries with which a convention is concluded, the 
procedure in regard to which is governed by Ord. 11, r. 11, of the Rules 
of the Supreme Court. 

(2) Service in countries to which R.S.C., Ord. 11, r. 8, applies, viz., 
Russia, Switzerland, Persia (and Japan). 

(3) Service in any other foreign country. 

In the case of (1) and (2), service should be effected in accordance with 
the Rules of the Supreme Court, either under Ord. 11, r. 11, or Ord. 11, r. 8, 
as the case may be. 

In the case of (1) and (2) where service is to be effected by a British 
consular officer, or by the foreign judicial authority, the request for service 
and the documents for service should be Jeft in the Senior Master’s 
Department (Room 120, Royal Courts of Justice, W.C.2) for transmission 
by him to H.M. Secretary of State for Foreign Affairs. 

In the case of (3)—-service in a foreign country to which no rule of court 
applies—solicitors should not send the documents direct to a British 
consular officer, but to the Foreign Office, thus enabling the Foreign Office 
to examine the documents and any instructions therewith about service ; 
to decide if the person to be served is in a country where the local law 
does not permit service by consular officers, or, if service is permitted by 
local law, the person to be served is not too far away from a consular post 
for the consul to effect service; and generally to prevent mistakes and 
delay. 

It is also desired to draw attention to the notes in the Practice Books 
under Ord. 11, r. 1, in the ** Annual Practice” and under Ord. 11, r. 11, 
in the ‘‘ Yearly Practice,” giving the Lord Chancellor’s directions with 
regard to the service of extra-judicial documents. 

Master’s Secretary’s Department, 

Royal Courts of Justice, W.C.2. 

12th November, 1942. 





Sir Philip Wilbraham Baker-Wilbraham, Dean of the Arches, has been 
elected a Bencher of the Honourable Society of Lincoln’s Inn in place of the 
late Sir Charles Henry Sargant. 
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Notes of Cases. 


HOUSE OF LORDS. 
Bourhill v. Young. 
Lord Thankerton, Lord Russell of Killowen, Lord Macmillan, Lord Wright 
“and Lord Porter. 5th August, 1942. 
Negligence—Collision caused by negligence—Spectalor injured by shock— 

No apprehension of personal injury to herself—Liability. 

Appeal from a decision of the Second Division of the Court of Session 
(the Lord Justice Clerk, Lord Aitchison, dissenting). 

The plaintiff was a fishwife, and the defendant the personal representative 
of a cyclist who was killed in a collision. The collision occurred at some 
fifty feet from the plaintiff, while she was taking from the platform of the 
tramear in which she had been travelling the basket which she carried on 
her back by a strap passing round her forehead. While this operation was 
in progress the cyclist approachel from behind the tramear at excessive 
speed, came into collision with a motor car at a cross-roads and suffered 
fatal injuries. The plaintiff saw the blood left in the roadway after removal 
of the cyclist’s body. She alleged that, as an immediate result of the 
violent collision and the extreme sock of the occurrence, she wrenched and 
injured her back, was thrown into a state of terror, and sustained a very 
severe shock to her nervous systen. Her terror did not involve any element 
of reasonable fear of immediate bodily injury to herself. She was about 
eight months pregnant, and gave birth to a child alleged to be still-born 
owing to the injuries sustained ly her. The Lord Ordinary held that, 
while the plaintiff had sustained a nervous shock as the result of hearing 
the noise of the collision, which diabled her from carrying on her business 
for some time, she had failed to prove either that the death of the child 
in utero or the injury to her back rsulted from the shock or her immediate 
reaction to the fright of the evert. The defendant did not dispute the 
finding of the Lord Ordinary thai the plaintiff had sustained a nervous 
shock, which affected her business and that finding was admitted to be 
sufficient to raise the question ofliability. The Second Division upheld 
the Lord Ordinary’s decision, and ‘he plaintiff now appealed. 

The House took time for considrration. 

Lorp THANKERTON said that hedoubted whether, in view of the infinite 
variation of circumstances, it waspossible or profitable to lay down any 
hard-and-fast principle, beyond tie test of remoteness as applied to the 
particular case. He would confim himself to the question of the range of 
duty of a motor-cyclist on the pullic road towards other passengers on the 
road. Clearly that duty was to aive the cycle with such reasonable care 
as would avoid the risk of injury to such persons as he could reasonably 
foresee might be injured by failire to use reasonable care. It was now 
settled that such injury includd injury by shock, although no direct 
physical impact or lesion occured. If, then, the test of proximity or 
remoteness was to be applied, i involved that the injury must be within 
what the cyclist ought reasondly to have contemplated as the area of 
potential danger which would gise as the result of his negligence ; and the 
question in the present case wa whether the plaintiff was within that area. 
He (his lordship) was clearly of opinion that she was not. Although 
admittedly going at an excessve speed, the cyclist had his machine under 
control ; and that at once diginguished the case from those where a motor 
car had been left standing moccupied and insufficiently braked, and had 
started off on an uncontrol’d career. At the time of the collision with 
the car he was well past th tramcar, and the plaintiff was not within the 
range of his vision, quite wart from the fact that the tramcar obstructed 
any view of her. The ris of the bicycle’s ricochetting and hitting the 
plaintiff or of flying glassaitting her, in her position at the time, was so 
remote that the cyclist euld not reasonably be held bound to have con- 
templated it. The plainfff’s case was not now based on any fear of such 
possibilities, but merelyon the ground of the collision. There was no 
suggestion that the volme of the noise of the collision afforded any ground 
for argument, and he as clearly of opinion that the shock resulting to 
the plaintiff, situatedis she was, was not within the area of potential 
danger which the cyclit should reasonably have had in view. The plaintiff 
had failed to establis/ that, at the time of the collision, the cyclist owed 
any duty to her, andthe appeal failed. 

The other noble ar learned lords agreed.- 

COUNSEL : DuffesK.C., and G. S. Reid ; Blades, K.C., and H. W. Guthrie. 

Soxicrrors: Boerell & Roche, for Boyd, Jameson & Young, WS., 
Edinburgh ; Berryans, for Dove, Lockhart & Smart, 8.8.C., Edinburgh. 

(Repfted by R. C. CaLBuRN, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 

In re Bradkrry ; National Provincial Bank v. Bradberry. 
In re Fry; Tasker v. Gulliford. 
Uthwatt, J. 3rd November, 1942. 

Administration—A nnuities—Estate insufficient to provide for annuities in 
full—Annuitnts agree to take actuarial value—Before payment annuitant 
dies—Amout payable to annuitants’ personal representatives. 
Adjournedsummonses. 

These twcSummonses were heard together. The facts in the first were 
as follows: The testatrix, after giving a number of pecuniary legacies, 
bequeathecthree life annuities to B, J and E, respectively, and she directed 
her trustes to appropriate a sufficient part of her estate to answer the 
annuities. She gave the residue of her estate to four charities. The 
testatrix ced on 27th July, 1939. She was survived by the three annuitants. 
The esta* was insufficient to pay the legacies in full and to provide a 
sufficienttund to answer the annuities. In May, 1940, the trustees obtained 
counsel’sopinion that the proper course was to satisfy the annuities by 





paying to the annuitants their capital value as at the death of the testatrix. 
The annuities were thereupon valued, and by the 27th June, 1940, the 
three annuitants had agreed to accept the capital value of their annuities. 
On the 26th July, 1940, the last of the residuary legatees agreed to this 
course. In the meantime, on 13th July, 1941, J had died, which rendered 
the estate sufficient to provide adequate funds for meeting the remaining 
annuities. Thereupon the residuary legatees withdrew their consent to the 
capital value of the annuities being paid to the annuitants. On the 4th May, 
1941, E, a second annuitant, died. By this summons the executors asked, 
first, whether the representatives of the deceased annuitants were entitled 
to the capitalised value of their annuities from the death of the testatrix 
or sums equal to the amount of their annuities calculated from the death 
of the testatrix to the death of the annuitants ; and secondly, whether the 
surviving annuitant, B, was entitled to the capitalised value of her annuity. 

In the second case the testatrix had bequeathed a number of pecuniary 
legacies and two life annuities to S and M. She died on the 28th June, 1940. 
Her estate was then insufficient to pay the legacies and to provide for the 
annuities and the executors were advised that the annuities should be 
valued and the value, abated if necessary, should be paid to the annuitants. 
On the Ist November, 1940, the annuitants agreed to this course, but 
nothing was done to carry it into effect. One annuitant, S, died on 24th 
May, 1941. By this summons the trustees asked what sums ought to be 
paid in respect of the annuities. 

Utuwatt, J., said that when in the course of administration it was 
necessary for purposes of division of the estate to place a value on annuities, 
it was competent for the legal personal representatives to have done what 
the court would have ordered. Here nothing had been done amounting to 
an act of administration settling the position of the annuitants. A decision 
to administer on a basis correct at the time of the decision was not enough 
to conclude the position of the annuitants. The question, therefore, arose 
as to the proper basis for valuing annuities, where at the time the matter 
came before the court one of the annuitants was dead. The question was 
one of administration. Matters of administration were settled by practice. 
One matter of practice which was settled was that the valuation should be 
an actuarial valuation (Ex parte Thistlewood, 19 Ves. Jun. 236). The 
valuation should be made wherever possible by reference to the sum required 
to purchase a Government annuity. If the annuitant was absolutely 
entitled, it lay with him to decide whether he would take the capital value 
or have it laid out in the purchase of an annuity. The question then arose 
as to what facts were to be looked at when the question of valuation arose 
and the date at which the annuity was to be valued. An estate might at 
the death appear insufficient and subsequently in course of administration 
become sufficient. Whether there was or was not to be a valuation could 
only be finally determined in due course of administration. The question 
was one of administration only, and it was the duty of the court to do the 
best it could and it must take into consideration any relevant fact at the 
date when the decision was to be made. The death of the annuitant before 
the court’s decision enabled the court exactly to measure what was in fact 
given to him. Events subsequent to the death of the testator should be 
taken into account in determining the value of the annuity. The date of 
the testator’s death could properly be taken as the date for valuation, 
where there had been no real change in the position of the annuitants 
between the date of the death and the date of the order. Where there had 
been such a change—for example, the death of an annuitant or a prolonged 
administration justifying a review of the expectation of life of the annuitants 
or an estate becoming insolvent after it had been administered for a time 
on the footing that it was sufficient and payments made to annuitants on 
that basis—valuation at the date of the order was not only the logical 
course but the only fair course. Accordingly, in the first case the two 
deceased annuitants were to receive their annuities*to the date of their 
deaths and the living annuitant was to receive her annuity in full. Such 
annuity to be secured in the manner directed by the will. In the second 
case, the deceased annuitant must receive the amount of the annuity to 
the.date of her death-and the amount of the annuity of the living annuitant 
was to be the amount of the arrears to the date of the order, plus the value 
of her annuity from that date, such sums to be abated if necessary. 

CounsEL: S. Pascoe Hayward; C. L. Fawell; M. J. L. Beebee ; 
Wilfrid Hunt. 

Soxricrtors: Holmes, Son & Pott; Routh, Stacey, Hancock & Willis, 
for Stapleton & Son, Stamford ; D. W. Drummond ; Waterhouse & Co. 


In re Fry ; TASKER v. GULLIFORD. 

CounsEL: S. Pascoe Hayward; W. F. Waite; J. V. 
Johnston. 

Soxicrrors : Shaen, Roscoe & Co. ; for Wansbroughs, Robinson, Tayler 
and Co., Bristol; Rider, Heaton, Meredith & Mills, for A. F. B. Thatcher, 
Midsomer Norton, Somerset; Robinson & Bradley, for N. Strictland and 
Fletcher, Bristol. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Nairne v. Stephen Smith and Co., Ltd. 
Atkinson, J. 14th October. 
Pharmacy and medicines—Sale of goods—‘* Substance recommended as a 
medicine ’’—Designation of substance or ingredients to be disclosed— 

** Intended to be used as a food or drink”’—Pharmacy and Medicines Act, 

1941 (4 & 5 Geo. 6, c. 42), 88. 11 (1) and 17 (1). 

Action for a declaration that the article sold by the defendants as ‘‘ Hall’s 
Wine ” comprised a substance referred to on the label fixed to the container 
in such terms as to be ‘‘ a substance recommended as a medicine ”’ within 
s. 17 (1) of the Pharmacy and Medicines Act, 1941, and an injunction 
restraining the defendants, their servants or agents, from selling the said 
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article by retail unless there was legibly written on the container or a label 
affixed thereto that the appropriate designation and quantitative particulars 
of the constituents or ingredients in accordance with s. 11 (1) (i) and (ii) 
of the Act of 1941. The label affixed to the container contained the words : 
* Hall’s Winé. Tonic Beverage. The leading tonic beverage for giving 
new life to all run-down conditions. It embodies all the restorative value 
of pure natural wine, combined with approved tonic and nutritive elements. 
A wineglassful is a great help when you are tired or when convalescent 
after illness and in any case where a tonic is desirable. For fifty years 
doctors have recommended Hall’s Wine for assistance in convalescence 
after serious illness.” Section 11 of the Pharmacy and Medicines Act, 1941, 
prohibited the sale by retail of any article “‘ consisting of or comprising 
a substance recommended as a medicine ”’ unless on the article or on a label 
affixed thereto or on a container there was written so as to be clearly 
legible (i) the appropriate designation of the substance or of each ot the 
active constituents or ingredients, and (ii) the appropriate quantitative 
particulars of the constituents or ingredients. Section 17 (1) defines 
** substance recommended as a medicine ”’ as a substance referred to (a) on 
the article or matter or container or label on the article, or (b) in any placard 
or other document exhibited where the article is sold, or(c) in any advertise- 
ment published by the manufacturer in terms calculated to lead to its use 
~* for the prevention or treatment of any ailment infirmity or injury affecting 
the human body, not being terms which give a definite indication that the 
substance is intended to be used as . . . a food or drink and not as... a 
medicine.” 

ATKINSON, J., said that he was told by Dr. Hamill that ‘‘ medicine ” 
meant anything that would influence the functions of the body. Webster's 
dictionary defined it as “‘ any substance administered in the treatment of 
disease ; a remedial agent ; a remedy.’ Webster defined disease as ‘‘ an 
alteration in the state of the body or some of its organs, interrupting or 
disturbing the performance of the vital functions and causing or threatening 
pain and weakness.” The two definitions seemed to coincide. Dr. Hamill 
said that a tonic was a substance which produced a feeling of vigour, tending 
to disperse a feeling of exhaustion, such as is common during and after 
illness. The codex defined “ tonics ”’ as ** substances which assist nutrition 
and improve the genera] tone of the system.” The definition in Webster 
was ‘“‘ Tonic: restoring healthy functions.” That was precisely what a 
medicine was intended to do. The terms in which this wine was recom- 
mended were calculated to lead to its use for the treatment of certain 
ailments. A claim that a substance is good for you or as a good tonic or as 
** the finest tonic in the world,” without more, would not be hit by the Act. 
But this claim was “‘ to give new life in all run-down conditions,” and was 
therefore a claim to be of value as a treatment for an ailment or class of 
ailments. The most difficult question was whether, although the claim 
came within the first part of s. 17, it was taken out under the last three 
lines of the definition (‘‘ not being terms ...a medicine’’). To give 
effect to the exception, emphasis had to be laid on the words “ used as.” 
The word “as” in Webster’s dictionary meant “in the same manner in 
which,” and the phrase in question meant “as if it were a drink and not 
as if it were a medicine.” If the defendants, even after making the claims 
they made had said, ** Use this as a drink instead of your whisky and soda ; 
when you are tired make it your wine,” or something of that sort, the 
substance would be well outside the section. His lordship felt driven 
to the conclusion that there was no definite indication that the tonic was 
intended to be used as a drink and not as a medicine (Harding v. Migge 
(1909), 101 L.T. 459). As to the last part of the definition, the burden 
was clearly on the defendant company and there must be a clear indication 
that the substance was to be used as a food or a drink. 

Declaration and injunction granted as asked. 

CounsEL: Percy Lamb ; A.T. Denning, K.C.,and R.T. Monier Williams ; 
Blanco White, K.C., and Holroyd Pearce. 

Soricirors: Baker & Nairne ; Monier Williams & Milroy ; Thompson, 
Quarrell & Co. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.} 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

Apparel and Textiles. Cloth (Making-up and Use) (No. 7) 
Directions, Oct. 30. 

Apparel and Textiles. 
Directions, Oct. 31. 

Apparel and Textiles. Corsets (Manufacture and Supply) 
(No. 4) Directions, Nov. 2. 

Apparel and Textiles (Lace). General Licence, Oct. 30, re 
supply of Glass Replacement Fabric. 

Board of Trade (Seizure of Goods) Order, Nov. 6. 

Building and Civil Engineering Contracting (Hours of 
Employment) (No. 1) Direction, Nov. 6. 

Building and Civil Engineering Contracting 
Employment) (No. 2) Direction, Nov. 6. 

Building and Engineering Construction (Young Persons) Order, 
Oct. 28. 

Civil Defence Duties (Compulsory Enrolment) (City of 
London) (No. 2) Order, Nov. 4. 


E.P. 2087. 
E.P. 2245. Cloth (Making-up and Use) (No. 10) 
E.P. 2225. 


.P. 2239. 


E 

E.P. 2297. 
E.P. 2293. 
E.P. 2294. (Hours of 
E.P. 2269. 


E.P. 2288. 


E.P. 2287. Civil Defence Duties (Exemption Tribunals) Order, Nov. 4. 
E.P. 2265. Civilian Clothing. General Licence, Nov. 3. 

E.P. 2295. Control of Communications Order (No. 2), Nov. 2. 

E.P. 2238. Control of the Cotton Industry (No. 37) Order, Oct. 30. 

E.P. 2278. Defence (Cinematograph Quotas) Regulations, 1940 Amend- 


ment Order in Council, Nov. 5. 





E.P. 2277. Defence (General) Regulations, 1939. Order in Council, Nov. 5, 
amending regs. 27A, 47AA and 91 and the Third Schedule 
and adding regs. 338 (Compulsory treatment of venereal 
disease) and 47A4A4 (Discipline on board ship of seafaring 
persons who are not ordinary members of the crew). 

E.P. 2229. Dyeing and Cleaning (Control) (No. 2) Order, Oct. 30. 

No. 2279/8.59. Education (Scotland) Advisory Council Order in Council, 
Nov. 5. 

Fish (Port Allocation Committees) Order, 1942. 
Order, Nov. 4. 

Fuel and Lighting Registration and Distribution (No. 2) 
Order, Noy. 4. 

Limitation of Supplies (Toilet Preparations). General 
Licence, Nov. 3, re supply of Toilet Preparations to Women’s 
Voluntary Services for Civil Defence. 

Making of Civilian Clothing (Restrictions) (No. 15) Order, 
1942. General Licence, Oct. 31. 

Making of Civilian Clothing (Restrictions) (No. 16) 
Nov. 2. 

Meals in Establishments Order, 1942. 

Milk (Control of Supplies) Order, 1942. 
Nov. 5. 


E.P. 2273. Amendment 
E.P. 2291. 


E.P. 2276. 


E.P. 22 
E.P. 2224. Order, 


E.P. 2 
E.P. 2286. 


Directions, Nov. 7. 
Amendment Order, 





E.P. 2285/8.57 Milk (Control of Supples) (Scotland) Order, Nov. 5. 
E.P. 22 3.58. Pharmacy Undertakings (Scotland) Order, Nov. 2. 
E.P. 2268. Retail Coal Prices Orde, Noy. 2. 

No. 2255. Supreme Court, Northern Ireland. Northern Ireland 


Winter Assize Order, Oc. 7. 
Trading with the Enemy (Madagascar) Order, Nov. 7. 


STATIONERY OFFICE. 


No. 2298. 


List of Statutory Rules and Orders, Oct. 31, 1942. 2d. (3d.) 
TREASURY. 
Defence (Finance) Regulations, 1%9 (made under the Emergency 
Powers Defence Acts, 1939 and 1940, printed as amended up to 


Oct. 14, 1942). 5th Edition. 6d. (7d.) 








Parliamentéry News. 


HOUSE OF LORDS. 
Supreme Court (Northern Ireland) Bili [H.L.}. 
Read First Time. {17th November. 
HOUSE OF COMMONS. 
Outlawries Bill [H.C.]. 


Read First Time. {11th November. 








Honours and Appointments. 


The King has appointed Mr. Josuva bavip Casswett, K.C., to be a 
Commissioner of Assize on the Midland Cicuit, and he will sit in addition 
to the Judges of the circujt. Mr. Cagswell tas called by the Middle Temple 
in 1910 and took silk in 1938. 

The following appointments have been made in the Colonial Legal 
Service :— 

Mr. T. L. Brace, Assistant Judge of th High Court, Nigeria, to be 
Puisne Judge, Sierra Leone; Mr. A. G.B. Manson, Legal Adviser, 
Gambia, to be Assistant Judge of the lLotectorate Court, Nigeria ; 
Mr. C. C. Ross, Crown Counsel, Nyasalarl, to be Chief Magistrate, 
Palestine. 

The following appointments to the Higk Court in Calcutta are 
announced :— 

The Hon. AMARENDRA NATH SEN to be a Juge in the vacancy caused 
by the death of the Hon. Sir H. R. Panckrige ; The Hon. THomas 
James YounGc Roxsureu, C.I.E., L.C.S., to be aJudge on the retirement 
of the Hon. Sir C. Bartley. 

The Attorney-General has appointed Mr. R. E. ‘zaton to the office of 
Prosecuting Counsel to the Post Office at the Cerral Criminal Court in 
the place of Mr. John C. Maude. Mr. Seaton wascalled by the Middle 
Temple in 1924. 








The Registrar of Companies has issued a circular to olicitors and agents 
usually engaged in the formation of new companies ar] solicits their kind 
co-operation in the following matter. It is the case yat the number of 
enquiries as to the availability of a name for a proosed company is 
consistently double the number of new companies actuély registered. It 
is recognised that there may be a good explanation for ayart of the excess 
of enquiries over registrations. There remains, however, .n inference that 
in many cases the proposal to form a company is abatfoned after the 
preliminary enquiry as to the availability of a name. Solittors and agents 
would assist in eliminating work which now often proves in he end to have 
been of no avail if, so far as they found it possible to do so ;ithout serious 
interference with their usual course of business, they cold arrange to 
defer the application for a name until a time when it is reasnably certain 
that the proposed formation of a company will be pursued. ‘urther, it is 
frequently found that a slight alteration of a rejected name such as the 
inclusion of a place name or of an adjective describing thebusiness) is 
sufficient to make it acceptable. The registrar, therefore, sygests that 
letters of enquiry should state one or two alternative names n order of 
preference, in order that only one enquiry may suffice with respect to each 
proposed company. Every effort is made in the Companies Ofke to deal 


with applications for names in a speedy manner. 














